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The Constitution Today 


Does the American Constitution offer a system of 
government which is practicable for present day condi- 
tions, or must it be radically amended, or, even more 
radically, elaborately revised, to provide a government 
under which the needs of the twentieth century can be 
met? This issue of INFORMATION SERVICE will present 
some of the essential factors which must be considered in 
the discussion of such a question. 

It is evident that the Constitution as we know it today 
is far more than the document which was adopted by the 
Constitutional Convention in 1787, and even more than 
that document and the amendments which have been 
added to it in 150 years. It has “developed by the growth 
of custom, by the practices of political parties, by the 
action or inaction of Congress or the President, and espe- 
cially by judicial interpretation.”* 


Earty History 


To understand the Constitution as it is today we must 
know something of its early history. It is customary to 
think of the Founding Fathers as supermen, inspired in 
the creation of “the most remarkable document struck off 
by the hand of man.” Certainly, they succeeded in creat- 
ing a system of government which has been adapted to 
vastly different conditions from those they knew. But 
it is well to remember that they were practical men, faced 
with serious problems which could only be solved by a 
compromise of conflicting interests. There were then 
13 weak agricultural states all lying along the Atlantic 
seaboard, held together by the need for national defense. 
The Articles of Confederation had given the central 
government little or no power. Under such conditions a 
stable government could not be created. There was at 
the time “‘a deep-seated conflict between a popular party 
based on paper money and agrarian interests, and a con- 
servative party centered in the towns and resting on 
financial, mercantile, and personal property interests gen- 
erally.”? To the latter class a stable government was 
essential. 


It is interesting to note that the Constitutional Conven- 
tion, which drew up the Constitution, had been summoned 
to revise the Articles of Confederation, not to create an 
entirely new system of government. There was, however, 


1 McBain, Howard Lee, The Living Constitution. New York, 
Workers Education Bureau Press, 1927, p. 11. 
2 Beard, Charles A., An Economic Interpretation of the Constitu- 


tion of the United States. New ed. New York, Macmillan Co., 
1935, p. 292. 
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a powerful movement which had been urging for some 
years the adoption of a new constitution with a strong 
central government. 


The great problem was to decide what powers should 
be given to the federal government, and what the states 
should be forbidden to do. Under the Articles of Con- 
federation the state legislatures were “substantially with- 
out restrictions or judicial control,”* while the national 
government had no executive department, no general judi- 
ciary, and no power to regulate commerce or to impose 
direct taxes. Naturally, a compromise had to be reached 
between those who wanted the central government to be 
as strong as possible, and those who desired it to be 
relatively weak. The terms were sometimes left vague, 
with the result that the precise meaning of certain terms 
is still being debated. Indeed, “the happy relation of 
states to nation” is still “our central political problem.”* 


AMENDMENTS TO THE CONSTITUTION 


A proposed amendment must first be adopted by a 
two-thirds vote in each House of Congress, and then be 
ratified by the legislatures or conventions of three-fourths 
of the states. (The Constitution also provides that if the 
legislatures of two-thirds of the states request it Con- 
gress shall call a convention to propose amendments to the 
states, but this has never been done.) Although more 
than 3,000 changes in the Constitution have been pro- 
posed in Congress, only 21 amendments have actually 
been adopted. Since the Civil War only one, the proposed 
Child Labor Amendment, has been submitted to the states 
by Congress without being ratified. 


JupictaL Review 


The power of the Supreme Court to declare laws 
unconstitutional is “the most distinctive feature of the 
American constitutional system.”* While there are other 
countries which provide for such review of legislation, 
there is no other in which the highest court has the same 
degree of power. It must be remembered, however, that 
the Supreme Court does not technically “ ‘nullify’ Acts 
of Congress ; but it simply declines to execute an Act of 
Congress in any suit of which it has jurisdiction, and in 
which it finds that the Act would operate to deprive one 


3 Beard, Charles A., op. cit., p. 52. 


* Frankfurter, Felix, and J. M. Landis. The Business of the 
Supreme Court. New York, Macmillan Company, 1927 


5 Encyclopedia of the Social Sciences. vol. 8, p. 457. 
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of the parties to the suit of rights claimed by him under 
the Constitution.”* 

To those who see in the court’s power a great bulwark 
of liberty, this is “simply incidental to exercise of general 
judicial power conferred upon it by the Constitution.’” 

But our courts are not merely “technical expounders 
of technical provisions of the Constitution. They are 
arbiters of the economic and social life of vast regions 
and at times of the whole country. . . . The wisdom 
of debatable policies . . . never susceptible of quantita- 
tive judgments, is for their ultimate decision. . . . The 
adjustment of these conflicts, although social and economic 
in their essentials, lies largely within the control of the 
judicial power.”® 

It should also be noted that the Supreme Court’s power 
to review the constitutionality of state and federal laws 
is nowhere specifically stated in the Constitution, which 
says merely that “the judicial power of the United States 
shall be vested in one Supreme Court . . . ,” and that 
“the judicial power shall extend to all cases in law and 
equity arising under this Constitution.” Thus, the power 
of judicial review was neither expressly granted nor ex- 
pressly denied. During the early years of the nation’s 
existence it was strongly advocated by the Federalists, 
and opposed by the advocates of states’ rights. 

During the tenure of John Marshall, Chief Justice from 
1801-35, the power of the Court to declare laws uncon- 
stitutional, whether enacted by state legislatures or Con- 
gress, was established. It should be remarked, however, 
that Marshall was an ardent advocate of a strong central 
power, and believed that this power was essential to 
strengthen the nation against the disintegrating tendency 
of states’ rights. But one Act of Congress was declared 
unconstitutional during his regime. No other federal 
statute was declared unconstitutional until the famous 
Dred Scott case in 1857, when a majority of the Supreme 
Court decided that Congress had no power to abolish 
slavery in the territories. By this time, Roger Taney, 
an ardent advocate of states’ rights, was Chief Justice and 
the dominating figure in the Court. His central concept 
was that “the then existing distribution of powers between 
the states and the national government should be regarded 
as something essentially fixed and unchangeable.”® 

But this idea, of course, directly contradicted Marshall’s 
theory of federal control of “all individuals or govern- 
ments within the American territory.”"° The theory of 
dual federalism was maintained for some years after the 
Civil War. By 1885 there were two “widely divergent 

. . . traditions regarding national powers.” One insists 
on “the adaptability of national power to ‘an undefined 
and expanding future,’” while the other “erects dual 
federalism into a supreme constitutional value the preser- 
vation of which ought forever to control constitutional 
interpretation.” 

The number of laws declared unconstitutional has 
greatly increased within recent years. From 1920 to 1935 
more Congressional laws were declared unconstitutional 
than in the first hundred years of the republic.1'# 


6 Warren, Charles, Congress, the Constitution, and the Supreme 
Court. Boston, Little, Brown and Co., 1925, p. 62. 

7 Ibid., p. 63. 

8 Frankfurter, Felix, and J- M. Landis, op. cit., p. 173-4. 

® Corwin, E The Twilight of the Supreme Court, New 
Haven, Yale University Press, 1935, p. 11. 

10 Cohens v. Virginia, quoted ibid., p. 13. 

11 [bid., p. 15. 

11a Beard, Charles A. “The Constitution and Social Issues,” 
Social Action, December 10, 1935, p. 21. 


THE INTERSTATE COMMERCE CLAUSE 

Among the powers delegated to Congress is that to 
“regulate commerce with foreign nations, and among the 
several states. . . .” This clause has always been “the 
vehicle for settling dominant issues of national economy 
as well as of politics.” Its meaning, therefore, becomes 
very important. But what is “regulation”? What is com- 
merce? How does one distinguish clearly between “inter- 
state,” and “intrastate” commerce? May the states pro- 
mulgate regulations if Congress has not done so? None 
of these questions are answered by the simple statement 
in the Constitution. 

In one of the early decisions which involved the inter- 
state commerce clause Chief Justice Marshall ruled that 
“commerce” is more than traffic; “it is intercourse.” 
This definition has not been accepted at all times by the 
Supreme Court. It has tended to limit the meaning of 
“commerce” to “transportation.” Thus in the regulation 
of railroads and communication federal regulation has 
gradually superseded state regulation—even in intrastate 
matters. But regulation of power companies, or of other 
large corporations doing business in a number of states 
has proved to be more questionable. “Regulation” has 
sometimes been interpreted as ‘‘control,’ and sometimes 
as the power to “foster” and “protect.” 

Today our main industries are national. A great cor- 
poration may have factories or distributing centers in a 
number of states. A holding company may have received 
its charter from one state, have its main office in another, 
and control small companies in a dozen others. Electric 
power may be generated in one state and used in many 
others. In such cases state control is likely to be very 
weak. Is federal control possible under the Constitution? 
That question cannot be fully answered until the Supreme 
Court has announced its decisions on the New Deal legis- 
lation. The important decisions already made do not 
promise much encouragement for that legislation. It may 
be noted, however, that the court has reached contra- 
dictory decisions. In the Sugar Trust Act (1895) the 
court concluded that in spite of the fact that the company 
practically controlled the manufacture of refined sugar 
in the United States that the Sherman Antitrust Act 
did not apply because manufacture is “a purely local 
process.”"* In Swift & Co., v. U. S. (1905), however, 
the court held that local acts were “ingredients of a 
scheme which as a whole affected interstate commerce,” 
and were, therefore, within the power of Congress. More 
recently in the Grain Futures Case the court said: 
“The question of price dominates trade between the states. 
Sales of an article which affect the country-wide price 
of an article directly affect the country-wide commerce 
in it.” On that basis Congress could “govern sales gen- 
erally in the purchase of commodities which are widely 
dealt in and the local and interstate traffic in which are not 
practically distinguishable.”"** In the NRA decision the 
court held that the code provisions did not come within 
the commerce clause because the effect on interstate com- 
merce was indirect, and that there is a “well-established 
distinction” in principle although the “precise line can only 
be drawn as individual cases arise.” This distinction is 
necessary because “otherwise . . . there would be vir- 
tually no limit to the federal power.” 

12 Quoted by Edwin S. Corwin. The Constitution and What It 
Means Today. 4th ed. Princeton, N. J., Princeton University, 
Press, 1930, p. 8. 

18 Corwin, Twilight of the Supreme Court, op. cit., p. 21. 


14 Board of Trade v. Olsen, 262 U. S. 1. 
14a Corwin, Constitution and What It Means Today, op. cit., p. 26. 
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But the Supreme Court had previously decided that 
mandatory state minimum wage laws are unconstitutional, 
as an undue interference with the liberty of individuals 
to contract as they please. While state laws regulating 
hours of labor have been upheld for certain groups— 
notably women and children—it appears from the NRA 
decision that a law decreeing a maximum working day 
for all industrial workers would not be upheld, on the 
same ground. Apparently, then, neither the federal gov- 
ernment nor the states can regulate wages and hours in 
general industry. 


“Due Process or Law” 


If the interstate commerce clause has been the chief 
reliance of those who wish to extend federal control over 
industry, the “due process” clauses have been the mainstay 
of those who are resisting government control, whether 
federal or state. The Fifth Amendment to the Constitu- 
tion says that no one shall be “deprived of life, liberty, 
or property without due process of law.” The Fourteenth 
Amendment provides further that no state shall “deprive 
any person of life, liberty, or property without due process 
of law.” This, of course, was originally intended for the 
protection of the Negroes of the South after the Civil 
War. There has been a decided change in the interpre- 
tation given to the phrase “due process of law” since the 
drafting of the Constitution. Originally, it referred simply 
to the legal procedure in trying criminal cases, adjudi- 
cating property rights, or exercising the right of eminent 
domain. “But it was not deemed to have any bearing 
upon the actual substance of the law.’** The change in 
interpretation was not due to the inclusion of the clause 
in the Fourteenth Amendment, but to the great social 
and industrial changes which developed soon after the 
Civil War. New problems developed in these years, and 
state legislatures tried to meet them by enacting new laws 
for the control of public utilities. When business men 
affected by these laws looked for constitutional protection 
against these laws, they found it in the due process clauses. 
By the late eighties the courts had “accepted due process 
of law as a direct constitutional restraint upon the sub- 
stance of legislation, . . . applicable not only to natural 
persons but to corporations.”?® 


The theory gradually evolved that arbitrary regulations 
deny due process of law. But that leaves the question, 
what is arbitrary? The conclusion was reached that a regu- 
lation is arbitrary “only if the social . . . interest it served 
was not a sufficient justification of the restriction of lib- 
erty involved. The judicial balancing of these two vital 
elements one against the other is . . . the test of due 
process as applied to social legislation.’”** But such a 
test “leaves a vast field for the play of personal opinions 
and prejudices.”"* No general definition of due process 
has been formulated by the Supreme Court. Justice 
Holmes remarked shortly before he retired from the 
Supreme Court that he could discover “hardly any limit 
but the sky” to the court’s present power in disallowance 
of state acts “which may happen to strike a majority of 
this court as for any reason undesirable.” 

Professor Ray A. Brown of the University of Wis- 
tonsin Law School found in an analysis of Supreme Court 
decisions that up to 1912 the Supreme Court had decided 
; 15 a Robert E. Encyclopedia of the Social Sciences, vol. 
[bid., p. 266. 


_ by E. S. Corwin, Twilight of the Supreme Court, 
». 88. 
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98 cases in which the due process clause of the Fourteenth 
Amendment versus the police power of the states was 
involved. Six of these were held invalid. But from 1920 
to 1927 there were 53 such cases and in 15 the jaws in- 
volved were held invalid.** 


Porice Power 


Among the powers reserved to the states by the Con- 
stitution is the right to enact laws in regard to public 
health, morals, and safety. This is generally known as 
the police power, although the term is not found in the 
Constitution. It has gradually become the judicial defense 
of state laws against the charge of infringement of the 
rights of liberty and property. “If the abridgment of 
individual right loomed larger in the judicial mind, the 
statute was condemned; if the act seemed to the justices 
to serve such ends as public safety, public health, public 
morals or occasionally even an indefinite public welfare, 
it was approved.’”* Here, as in the interpretation of due 
process of law and interstate commerce, “there is oppor- 
tunity for judges to be guided by their personal preter- 
ences, and the law reports present a battle ground between 
rival social theories.”!® 

In theory, the police power belongs entirely to the states. 
In practice, the federal government has also acted in this 
field. Such federal regulations as excluding lottery tickets, 
obscene literature and pictures, and birth control devices 
from interstate commerce, denying second-class mailing 
privileges to seditious newspapers, the outlawing of nar- 
cotic drugs, the prohibition of the white slave trade, the 
regulation of hours of work of railroad employes in 
interstate commerce, etc., mean in fact that the power of 
Congress over the mails and interstate commerce, as well 
as the power to tax, are used in order to carry out a 
police function. 


Tue Contract CLAUSE 


This clause of the Constitution reads: ‘‘No state shall 
. . . pass any . . . law impairing the obligation of con- 
tracts.” It seems probable that it was intended chiefly to 
protect private contracts, but it may also have been in- 
tended to protect contracts made with the state itself. At 
any rate, the first cases which reached the Supreme Court 
concerned contracts made by the state. In the Dartmouth 
College case (1819), one of the most famous of these, 
the Supreme Court held that the charter of a corporation 
is a contract within the meaning of this clause.” 

Most of the contracts which have been said to be im- 
paired by state legislation have been between states (or 
their subdivisions) and individuals (natural persons or 
corporations). But it applies also to individuals. “It has 
been held to affect laws governing the conveyance of land 
from one individual to another, the relations between 
insurance companies and policy holders, the liability of the 
stockholders of a corporation to the creditors of the cor- 
poration, the rights of mortgagee and of mortgagor, of 
landlord and tenant, of debtor and creditor generally. 
To the extent that the contract clause has been declared 
to affect covenants of this nature it has manifestly been 
employed as a buffer between the contending rights of 
individuals. True the legal contest has been between 
the general prescription of the national constitution and 


18 Cited by Frankfurter, Felix. 
Public,” Forum, June, 1930, p. 333. 

19 Hamilton. Walton H.. and Carlton C. Rodee. Encyclopedia of 
the Social Sciences, vol. 12, p. 192. 

20 Cushman, Robert E. The Encyclopedia of the Social Sciences, 
vol. 4. p. 340. 


“The Supreme Court and the 


Saturday, February 22, 1936 


the specific prescription of the state law. But the struggle 
has in fact been the assertion of one private right against 
another.” The most important limitation on the applica- 
tion of the contract clause is the police power of the 
state. No contract or charter or grant of any sort which 
the state may make “can stand in the way of subsequent 
valid exercise of the police power.” 


Tue GENERAL WELFARE CLAUSE 


Another clause, which has been the source of much 
discussion recently, is the one which reads that Congress 
shall have power “to lay and collect taxes, . . . to pay 
the debts and provide for the common defense and general 
welfare of the United States.” Does this mean that Con- 
gress has power to “provide for the general welfare,” 
entirely aside from the question of taxation, or is it a 
limitation on the taxing power? Does it mean the welfare 
of the nation as a whole, or may it be used for certain 
groups within the nation on the theory that it is necessary 
for the whole nation? After a study of the records, 
Charles A. Beard concludes: “The majority in the Con- 
vention intended to confer upon Congress the power to 
legislate in the general interest and contemplated a broad 
and liberal interpretation of national powers. Any other 
view is out of keeping with the records of the Convention, 
and is contrary to the expressed conceptions of the leaders 
who framed the Constitution.”?* 

The appropriation of federal funds for the “general 
welfare” began early. Since the Civil War it has ex- 
panded much more rapidly than during the years when 
the doctrine of “states’ rights” was uppermost in popular 
thinking. While such measures had been vetoed by Presi- 
dents as unconstitutiqnal on several occasions, the Supreme 
Court had never ruled against any of them until the 
recent decision on the Agricultural Adjustment Adminis- 
tration. Such provisions as free seeds (one of the earliest 
of such appropriations) ; grants to agricultural colleges 
on condition that they provide military training; funds 
for agricultural extension work, agricultural education, 
vocational rehabilitation, general public health work, fed- 
eral aid for the promotion of maternity and infant wel- 
fare; these are some of the activities which have been 
carried on in the name of the “general welfare.” 


PROPOSALS FOR AMENDMENTS 


It is possible that the decision in important New Deal 
cases may give considerable impetus to the desire for 
amendment of the Constitution, although the recent ruling 
on the Tennessee Valley Authority may influence the 
movement. 

Among the proposals which are being discussed are the 
prohibition of judicial review of acts of Congress, or, at 
least, of five-to-four decisions on constitutional questions 
by the Supreme Court; an increase in the number of 
judges on the assumption that the new judges would be 
liberals; the abolition of both judicial review and the 
Presidential veto, thus enabling Congress to legislate as 
it pleases and doing away with the entire system of checks 
and balances ; authorization of the federal government to 
legislate on questions of wages, hours, and working con- 
ditions in all trade and industry ; authorization of the fed- 
eral government to enact laws providing for fair farm 
prices, better marketing conditions, etc. ; empowering the 


21 McBain, Howard Lee, op. cit., p. 80-81. 

22;Cushman, op. cit., p. 341. 

23 Beard, Charles A. “The Constitution and Social Issues.” 
Op. cit., p. 18-19. 


federal government to act in behalf of economic and social 
security; a rewriting of the entire Constitution to enable 
the national government to deal adequately with present- 
day issues. 

Professor Howard Lee McBain of Columbia University 
said at the meeting of the Academy of Political Science 
in November, 1935, that “the national government must 
in the future assume . . . a larger control over the na- 
tional economy than it exerted prior to 1929.” But the 
powers of the nation should be extended “grudgingly.” 

A plea for more far-reaching revision of the Constitu- 
tion was voiced by Frank Porter Graham, president of 
the University of North Carolina, in a forthright address 
at the Williamstown Institute of Human Relations, 
August, 1935. President Graham declared that we must 
provide “a clearer constitutional basis for judicial interpre- 
tation of legislation designed to meet the human needs 
and social hazards as yet unprovided for in our intricate 
modern society.” To accomplish this, there should be 
“an amendment to provide a constitutional basis for a 
constitutional bill of human rights. . . .” 

Secretary of Agriculture Wallace, speaking at the 
Academy of Political Science on November 14, 1935, 
proposed the creation of a council on general welfare to 
“consider the enactments of the federal government in 
the light of the general welfare.” 

More radical reforms have been urged by W. Y. Elliott, 
professor of government, Harvard University. He believes 
that “the state must be able, not only to control the credit 
system and to regulate, but also to intervene within indus- 
try as a partner.” The states, Professor Elliott believes, 
should be supplanted by “geographically appropriate 
regions,” except as administrative areas or convenient 
electoral districts. The President should be allowed to 
veto specific items in appropriation bills, and should be 
allowed to dissolve the House of Representatives and call 
one general election during his term of office. 


A Symposium on the Constitution 


The November meeting of the Academy of Political 
Science was devoted to “The Constitution and Social 
Issues.” The addresses delivered at this meeting have 
now been published in the January issue of the Proceed- 
ings of the Academy. Among the speakers and the topics 
discussed were “The National Powers under the Consti- 
tution,” by William Y. Elliott, professor of government, 
Harvard University, who pleaded for a radical revision 
of the Constitution ; “Constitutional Limitations on Social 
Legislation,” by Judge Orie L. Phillips of the U. S. 
Circuit Court of Appeals who believes that the power of 
Congress to enact social legislation is limited to the power 
to tax and to appropriate money for the general welfare 
and to “adopt regulations directly related to interstate com- 
merce.” The powers of the Supreme Court to rule on the 
validity of legislation were defended by John W. Bricker, 
Attorney General of Ohio. The afternoon session consid- 
ered the closely related subject of “Nation and State in 
Social Planning.” Among the topics discussed were 
“Agricultural Planning,” by E. G. Nourse of Brookings 
Institution ; and “The Rights of Labor under the Consti- 
tution,” by William Green, president of the American 
Federation of Labor. 

At the evening session opposing positions on “America 
Considers Its Constitution” were presented by Secretary 
of Agriculture Wallace and former Governor Ely of 
Massachusetts. 
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